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Il too often, “the fruits of
scientific progress, rather
than being placed at the

service of the entire human com-
munity, are distributed in such a
way that unjust inequalities are ac-
tually increased or even rendered
permanent. The Catholic Church
has consistently taught that there
is a ‘social mortgage’ on all private
property, a concept which today
must be also applied to ‘intellectual
property’ and to ‘knowledge’. The
law of profit alone cannot be ap-
plied to that which is essential for
the fight against hunger, disease,
and poverty.”!

These words of John Paul II conti-
nue to ring true. Through both
private and public investment, we
continue to see incredible scientific
advancement in the understanding
and use of biological resources, the
applications of which hold great so-
cial value and potential to improve
the lives of people, particularly in
the medical, pharmaceutical, and
agricultural fields. To continue in-
centivizing such innovation and to
spread the benefits of these innova-
tions widely, just legal frameworks
for intellectual property protection
play an essential role. Yet while we
recognise the value of intellectual

property protection, the scope of
those rights must always be measu-
red in relation to greater principles
of justice in service of the common
good. In the important discussion
over the scope of these rights, the
Catholic Church in its official voice
plays the role not of offering “techni-
cal” solutions, but of “proposing the
spiritual values that give meaning to
life and guidance for practical deci-
sions, including at the level of work
and the economy.”> Other parts of
this publication explore how these
principles of justice might be applied
in the debate over the patenting of
genetic resources, but the task of this
introduction is to lay out the values
and principles which the Church
asserts ought to guide this debate.

he Church recognises two

important objectives in

the legal framework of
intellectual property rights: creat-
ing incentives for innovation and
spreading the benefits of the inno-
vations as widely as possible.3 The
scientific progress in the under-
standing and adaptation of genetic
resources has led to commercial and
social value potential in medical,
pharmaceuticals, agriculture, and
other fields. This may, for instance,
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include a drought-resistant crop
variety or a plant extract with medi-
cinal properties. Legal frameworks
and policies which incentivise inno-
vation can serve the common good,
in part because the potential for
future profit has motivated private
interests to invest in research on
genetic resources and discover or
create new applications of these re-
sources. Yet justice may require that
the products of scientific progress,
particularly genetic resources, serve
everyone equally and not only the
sectors with the greatest acquisitive
potential. The fundamental prin-
ciple of the common good must be
applied to ensure that progress in
researching genetic resources does
in fact benefit all mankind, serving
the pursuit of the common good.

“The issue of ownership and
use of new technologies and
knowledge— which in our day
constitute a particular form of
property that is no less important
than ownership of land or capi-
tal—becomes significant in this
perspective. These resources, like
all goods, have a universal destina-
tion; they too must be placed in a
context of legal norms and social
rules that guarantee that they will
be used according to the criteria
of justice, equity and respect of
human rights. The new discove-
ries and technologies, thanks to
their enormous potential, can
make a decisive contribution to
the promotion of social progress;
but if they remain concentrated
in the wealthier countries or in
the hands of a small number of
powerful groups, they risk beco-

ming sources of unemployment
and increasing the gap between
developed and underdeveloped

areas.”

The Church offers guidance in
how we are to understand the prin-
ciples at stake. We must look to the
nature of property and the universal
destination of goods, the purpose for
intellectual property protection, and
the rights of traditional communi-
ties and developing countries. At all
times we must focus on the under-
lying principle of service to the com-
mon good.

he “goods of this world

are originally meant for

all. The right to private
property is valid and necessary, but
it does not nullify the value of this
principle. Private property, in fact,
is under a ‘social mortgage’, which
means that it has an intrinsically
social function, based upon and jus-
tified precisely by the principle of the
universal destination of goods.”

A discussion of the patentability
of genetic resources must begin with
understanding the nature of private
property, including the granting of
intellectual property rights. “The
right to private property, acqui-
red or received in a just way, does
not do away with the original gift
of the earth to the whole of man-
kind. The universal destination of
goods remains primordial, even if
the promotion of the common good
requires respect for the right to pri-
vate property and its exercise.” Thus
the respect for the exercise of private
property rights is clearly subordina-
ted to the common good. It serves as
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a means to an end rather than an end
unto itself. Individuals do not exist
solely to serve their own individual
interests, and all goods, all resources
entrusted to particular persons, are
subject to a ‘social mortgage’ based
upon the principle of the universal
destination of goods. This principle
is explained thus: “God destined the
earth and all it contains for all men
and all peoples so that all created
things would be shared fairly by all
mankind under the guidance of jus-
tice tempered by charity.””

The respect for private property
rights is indeed a just cause, worthy
of upholding and defending. Yet this
respect for private property rights,
including property
rights, must always be understood as

intellectual

a means to an end. Private property
rights are not unconditional, abso-
lute rights, but rather an instrument,
a means by which to serve the com-
mon good. The ability of these rights
to be at the service of the common
good can be threatened at both ends
by excessive tendencies of the State
or of “a blurred, economistic view of

life™

“Private property, ultimately, is for
no one an unconditional, absolute
right but rather, and above all, an
instrument with which to achieve
effective access to property des-
tined for the whole of mankind,
ensuring at the same time that all
individuals and all families have
their essential environment of
freedom and just autonomy in
the face of all kinds of totalita-
rian tendency — both that which
comes from the State and that
which is attributable to a blurred,

economistic view of life.”?

Stemming from the principle of
the universal destination of goods,
all people have the right to draw from
the resources available to provide for
their subsistence and growth.” It is
because of this right that legal ins-
truments for the protection of pri-
vate property rights, including intel-
lectual property rights, cannot lose
sight of the universal destination
of goods, the ‘social mortgage’ to
which all private property is subject.

he “ultimate cause that

intellectual property pro-

tection works for is the re-
cognition of the dignity of man and
his work, in its double dimension,
namely as a medium of expression
and growth of the individual perso-
nality and as a contribution to the
common good.”"’

The legal framework for the pro-
tection of intellectual property rights
serves the just purpose of promoting
and protecting inventive activity,
always bearing in mind that the
primary purpose of this protection
is the service of the common good.
“The raison d’étre of intellectual pro-
perty protection systems is the pro-
motion of literary, scientific or artis-
tic production and inventive activity
for the sake of the common good.™"
Policies and laws must maintain this
understanding, oriented toward the
ultimate cause for the recognition
of the dignity of man and his work,
both as an expression of the inventor
and as a contribution to the common
good. However, the Magisterium
states: “On the part of rich countries
there is excessive zeal for protecting

9 The purpose of
intellectual property
protection
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knowledge through an unduly rigid
assertion of the right to intellectual
property.”? It is such imbalances in
understanding intellectual property
rights which must be addressed, cal-
ling for the protection of intellectual
property to always be in the service
of the common good.

Scientific research, motivated of-
ten by commercial interest, to derive
beneficial uses for genetic resources is
indeed praiseworthy. In light of the
tremendous scientific progress in the
applications of genetic resources, the
role of intellectual property rights
must clearly be recognised. Some
level of recognition of such rights,
intended to encourage and protect
investments of time and capital into
promising research, may indeed be
just and “may promote the common
good by accelerating the search for
solutions to problems in the modern
world.”" For example, in the pursuit
of new medical treatments, “special
protections are needed to ensure that
producers are able to recover their
massive expenditures on research—
including just wages for scientists
and others who carry out such re-
search, as well as compliance with
regulations that ensure the safety of
their products.”™

But the Holy See recognises that
the acceleration of “the search for
solutions to problems in the world”
which intellectual property rights
protection may promote, has been
accompanied by an acceleration in
the influence of investment capital
to transform ‘intellectual property’
from an economic asset and com-
pensation for individual innovators
into a capital asset or production

factor for industry:

“The  ever-strengthening  bond
between applied science and in-
dustry, which is particularly strong
in certain leading sectors (indus-
trial use of applications and results
of knowledge of the structure of
matter and life mechanisms) has
caused “intellectual property” to
evolve from an economic asset
and remuneration for individuals
(men or women) into a capital as-
set or production factor. Thus the
capacity of companies for scienti-
fic research (undertaken on their
own or in association with acade-
mic bodies) and the corresponding
legal protection of the intellectual
heritage that results have become
one of the most important para-
meters governing their economic
strength and their ability to attract

. »15
investment.

While this creates greater com-
plexity in understanding the various
actors and interests involved in
researching genetic resources and
seeking corresponding intellectual
property rights protection, it does
not alter the underlying principles,
the ultimate cause of intellectual
property rights protection as a me-
chanism in service of the common
good. “The intellectual property
rights system must exist not only
to protect creative and innovative
impetus but also and primarily to
serve the common good of the hu-
man family. As a universal common
good, intellectual property demands
that control mechanisms should
accompany the logic of the mar-
ket.”'® Thus, the Church recognises
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the value of intellectual property
rights protection while pointing to
the purpose of such rights and to the
effects of imbalances in the current
system of intellectual property rights
protection, as it impacts traditional
communities, developing countries,
and in general impacts the common

good.

he patent regime for gene-

tic resources must respect

the rights of traditional
communities to use and protect
those genetic resources to which
they have a claim, as well as to share
in the benefits of exploitation of
those genetic resources whose deve-
lopment derives at least in part from
traditional knowledge those com-
munities have collectively accumu-
lated over generations. It must also
recognise the moral duty to include
developing countries in the benefits
of new technological innovation in
the research of genetic resources,
particularly as these innovations
pertain to essential elements of life
and development, namely agricul-
ture (food) and medicine (health).

“The biological environment tends
in addition to be closely associa-
ted with the culture of [traditio-
nal communities], and constitutes
an integral factor of their identity
and social cohesion. Such rights
of native populations in the land
and its fruits exist, and have to
be protected, even where modern
systems of property protection—
both movable and
property as well as intellectual
property, do not contain elements
that allow it to be recognized and

immovable

protected to a sufficient extent.”"”

Respect for the rights of traditio-
nal communities in regard to IP pro-
tection of genetic resources requires
a view of traditional knowledge as “a
common asset of that same commu-
nity, which has grown with small,
anonymous contributions over a
great many generations.”'® Whatever
agreements are made “should gua-
rantee the achievement of equitable
economic participation of native
populations in the benefits deriving
from the commercial exploitation of
biological resources, and the promo-
tion of effective means of ensuring
respect for the collective ownership
of traditional knowledge.””

Research on genetic resources in
developed countries has developed
new plant and seed varieties using
in part the traditional knowledge
of traditional communities in deve-
loping countries. Restrictions on
the flow of this knowledge through
intellectual property rights mecha-
nisms have followed. This has im-
pacted farmers’ dependency on pri-
vate firms, as well the costs they pay,
for seeds, pesticides, and fertilizers.
The impact of such an industria-
lised, capital-intensive agriculture on
traditional communities, biodiversi-
ty, and developing countries requires
careful evaluation.”® Agreements for
access to both genetic resources and
traditional knowledge regarding
those resources must be shaped by
principles of justice, taking into
account the relative positions of the
various parties to the agreements.
These agreements should neither
become an opportunity for exces-
sive rent-seeking, nor be tainted by

9 Traditional
communities and
developing countries
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an economic dictatorship of highly
developed nations over the develo-
ping world.”!

“The knowledge economy is in-
creasingly becoming a driving force
in the global economy. Thus there
is a need to protect intellectual pro-
perty rights as an incentive for inno-
vation and technology creation, yet
it is also important to ensure broad
access to technology and knowledge
especially for low-income countries.
The new goods derived from progress
in science and technology are key to
world trade integration. Improved
technology and know-how trans-
fer from the developed countries
is necessary so that less-developed
countries can catch-up and gain in-
ternational trade competitiveness.”*

Understanding that the protection
of intellectual property rights “as an
incentive for innovation and techno-
logy creation” is subject to the ‘social
mortgage’ on all property, the fruits
of such innovation are therefore
subject to the universal destination
of goods, and cannot be withheld
from developing countries. Indeed,
“States, in accord with the duty of
solidarity and giving due considera-
tion to the rights of the developers of
such technology, have an obligation
to ensure a just and equitable trans-
fer of appropriate technology which
is favourable to sustaining the deve-
lopment process and protecting the
environment.”*” Advancement in the
understanding and use of genetic re-
sources, which may be promoted by
a level of protection for intellectual
property rights, must contribute to
the common good, which includes
developed and developing countries

alike.

he role of intellectual pro-

perty rights protection is

clearly recognised for its
contribution to promoting research
and innovation with the potential
to contribute greatly to the common
good. The Church recognises the
role of private property and private
enterprise as actors who may contri-
bute to the common good:

“Successful  businesses identify
and seek to address genuine hu-
man needs at a level of excellence
using a great deal of innovation,
creativity and initiative. They
produce what has been produced
before but often—as in the arenas
of medicine, communication, cre-
dit, food production, energy, and
welfare provision—they invent
entirely new ways of meeting hu-
man needs. And they incremen-
tally improve their products and
services, which, where they are
genuinely good, improve the qua-
lity of people’s lives.”*

Intellectual property rights protec-
tion has an important role to play
in promoting scientific research and
contributing to the common good.
Bearing in mind the ‘social mor-
tgage’ to which any such intellectual
property rights are subject, the inte-
rest and rights of a variety of actors
must be properly balanced to ensure
that such IP protection does contri-
bute to the common good. These
rights include:

e The rights of the

populations that have developed
the traditional knowledge and

native
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the expressions of folklore or * The right of the inventor or
who occupy the territories from discoverer to remuneration for
which the genetic material any intellectual value that he
comes. (e.g. the right to be fully may have added.

informed on a given project and

the right to fair participation in
the benefits)

* 'The possible rights and interests
of companies.

* Society’s right to or interest in

¢ The right of the countries to . . ) )
& the stimulation of inventive

the resources associated with ..
activity and the development of

biological diversity. science and the arts.
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